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SCOTT, Bankruptcy Judge

I. Factual Background
IN1986, a theageof 58, EsdlaAndersenrecaived aninheritance. Sinceher placeof employment
offered her no penson or retirement plan, she prudently used the inheritance to purchase an annuity,
remitting $40,000 in asngle paymert. It isnot digouted thet she intended thet this annuity contract bein
lieuof aretirement plan. In 1991, nearing retirement age, she made the required dection on the annuity to
date the date onwhich shewould begin recaiving the payments. When shemedethedection, shelogt her



ability to withdraw, sdttle or surrender the contract's vdue. Her only right under the contract after the
dection wasto recave the monthly payments and to change the benefidiary entitled to recaive payments
if shedied before December 19, 2006. Shortly theresfter, in 1992, a the age of Sixty-four, sheretired and
begen recdving her monthly annuity paymentsin the amount of $335 per month.

At thetime she and her husband filed their chapter 7 bankruptcy case, nearly sevenyearslaer, in
December 1999, the debtors were saventy-two and seventy-nine years of age. They live modestly,
goending lessthan $1,300 per month on their living expenses, and are entirely dependent upon their Sodid
Security income and Edtdla Andersen's smdl annuity.  Together, they receive monthly benefits totaling
approximatdy $1,350.

Under the terms of the annuiity contract, Estdlla Andersen will recaive $335 per month for the
remander of her life, and, if she diesbefore December 19, 2006, paymentswill be madeto her beneficiary
until theat date. She may not surrender the annuity or obtain loans or other withdrawas from the annuity
fund. Once the annuity payments began, she had no options regarding the payments but to collect them
and no access to the corpus of the annuity. She has discretion only to dter the beneficiary.

When they filed their chapter 7 case, the debtors utilized the federd exemptions established under
section 522(d), daming the annuity as exempt pursuant to section 522(d)(10)(E), which providesthet the
fallowing may be exempted:

(d)(10) The debtor'sright to receive—

(E) a payment under a sock bonus, penson, profit
sharing, annuity, or Smilar plan or contract on account of
illness, disability, desth, age, or length of sarvice, to the
extent reasonably necessary for the support of the debtor
and any dependent of the debtor ***

Thus under this paragrgph, debtors are entitled to exempt paymentsin the nature of retirement benefitsto
the extent they are reasonably necessary for support. The trustee objected to the dam of exemption,
assating thet the right to the payments was not truly in the nature of an annuity or Smilar plan or contract,
but, rether, that the underlying contract was merdy an invesment or savings device which could not be
exempted. The trustee made no atempt to assart thet the annuity was not reesonably necessary for the
debtors support. The bankruptcy court conduded thet the debtors were not entitled to dam the annuity



as exempt because of congtraining languagein Eilbert v. Pdican (In re Eilbert), 162 F.3d 523 (8" Cir.
1998). Specificdly, the bankruptcy court construed Eilbert to pred ude exemption of an annuity purchesed
with an inherited asset.

I 1. The Standard of Review

Pursuant to Rule 8013, the court reviews the bankruptcy court's findings of fact under the dearly
erroneous dandard and findings of lawv de novo. Thus, the pedific findings of fact utilized to determine
whether the contract a issue in this case is an annuity or “smilar plan or contract,” are quedtions of fact
which we review under the dearly erroneous sandard. However, in determining whether the bankruptcy
court properly interpreted the case authority or correctly applied section 522(d)(10)(E) to the facts, our
review is de novo. Cf. Jurgensenv. Chdmers 248 B.R. 94 (W.D. Mich. 2000). Because we do not
bdieve Eilbat v. Pdican (Inre Eilbert), 162 F.3d 523 (8" Cir. 1998) compds the condusion that the
annuity is outsde the bounds of section 522(d)(10)(E), we reverse the decison of the bankruptcy court.

| 1'l. TheRequirementsof Section 522(d)(10)(E)

We begin our andyss with the understanding that exemption Satutes must be congtrued liberdly
infavor of the debtor and in light of the purposes of the exemption. 1n re Walerdedt, 930 F.2d 630, 631
(8" Cir. 1991). Theexemption of paymentsunder apension, annuity, or Smilar plan, isintended to protect
payments which function as wage subditutes after retirement. 1n re Cadavka, 179 B.R. 141, 143-44
(Bankr. N.D. lowa 1995). In dffect, they are payments intended to support basic living requirements
during thetime of life when earing cgpadity islimited by age, disbility or illness 1d.

Under section’522(d)(10)(E), asinterpreted by the United States Court of Appedsfor the Eighth
Circuit, there are essentidly three separate conditions which must exig for adebtor to properly dam an
income stream as exempt under section 522(d)(10)(E). Seegengrdly  Inre Eilbert, 162 F.3d at 527-28.
However, it is the trusteg's burden to demondrate thet these conditions do not exist in order to have the
exemption disdlowed. See Fed. R. Bankr. Proc. 4003(c). Payments are exempt only if (1) they are
recaived pursuant to a“ pengon, annuity, or Smilar plan or contract,” (2) *on account of illness, disahility,
degth, age, or length of sarvice” and (3) are reasonably necessary for the debtor's support or for the
support of a dependent of the debtor. In this case, the trustee assarts that the firgt two requidtes are not
met.




A. Payments under a Contract to Provide Retirement Benefits

Thefirdg issuefor the court iswhether the annuity contract condiitutesa penson, annuity, or Smilar
plan or contract,” i.e.,, a“contract to provide benefitsin lieu of earnings after retirement, whether funded
by the employer or purchased by the employee or the sef-employed....or a plan created to fill or
supplement awage or dary void.” Eilbet, 162 F.3d at 523 (8" Cir. 1998). Thefactud andyssof the
Court of Appedsin Eilbet, as wdl as the more in-dgpth andlyss in the opinion of the Bankruptcy
Appdlae Pand, Eilbert v. Pdican, 212 B.R. 954, 958-59 (B.A.P. 8" Cir. 1997), provide guidance for
Soedific inguirieswhich may be utilized in meking the determination. The Eilbert authorities advise thet the
court should examine the facts and drcumatances surrounding the purchase of the contract, aswell asthe
neture and contents of the contract. Thus, in focusing o narrowly upon the means by which the annuity
was purchased, the bankruptcy court erred in its concdluson. We do not condude thet Eilbert mandates
thet any annuity purchased with an inherited asset in asngle payment may not bedamed exempt. Rather,
looking to the andyd's performed in Eilbert, numerous factors may be consdered. Specific queries may
indude the fallowing:

* Were the payments desgned or intended to be awage subgitute?

* Were the contributions mede over time? The longer the period of invesment, the more
likey the invesment fdlswithin the ambit of the Satute and isthe result of along sanding
retirement srategy, not merdly arecent changein the nature of the asst.

* Do multiple contributors exist? Investments purchased in isolation, outside the context of
workplace contributions, may be lesslikdy to qudify as exempt.

* What isthergurn oninvesment? Aninvesment which returnsonly theinitid contribution
with earned interest or income is more likdy to be a nonexempt invesment. In contrad,
invesmentswhich compute payments based upon the participant's estimated life span, but
whichterminate upon the participant'sdeeth or the actud life span, areakinto aretirement
investment plan. Thet is, will the debtor enjoy awindfdl if sheoutlivesher life expectancy?
Is she pendlized if she dies prematurdy?

* What control may the debtor exercise over the asset? If the debtor has discretion to
withdraw from the corpus, then the contract most dosdy ressmbles a nonexempt
investment.

This was the obstacle that the debtor in Huebner v. Farmers State Bank (Huebner), 986 F.2d
1222 (8" Cir.), cert. denied, 510 U.S. 900 (1993) could not overcome.
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* Was the investment a prebankruptcy planning measure? In this regard, the court may
examinethetiming of the purchase of the contract inrdation to the filing of the bankruptcy
cae.

Having conduded that these factors must be examined, we gpply them to the undisputed facts of
thisparticular case? It isundisputed that the paymentswere designed or intended to be awage subgtitute
as demondrated by the trustees dipulation that Eddla Andersen purchased the contract in lieu of a
retirement plan and that she had no other retirement benefitsto look to other than socid security. Although
Andersen hed the right to withdraw the funds prior to the time she began recaiving payments, once she
began recaiving payments, dmost seven years before the filing of the bankruptcy case, she ceasad having
such rights Rather, presently, and at the time the chapter 7 case wiasfiled, her only right isto recave the
monthly payments of $335.00, and, if she dies earlier than expected, her beneficiary may receive some of
thefunds It isdso noteworthy that the debtor is entitled to the payments even if sheliveslonger then her
life expectancy. Sheis guaranteed these monthly payments for the remainder of her life, and, thus if she
liveslonger then her life expectancy, her invesment of her inheritancewasindesd aprudent one. If shedies
ealier than antidipated, her benefidiary will recaive the payments for only ashort period of time.

Arguably, there are two factors which may work againg the debtor:  the annuity was purchased
with a angle payment and there were no other contributors  However, neither of these facts are
determinative nor desarving of great waight in this Stuation because the debotor had no other opportunity
through her employment to obtain a pendgon plan over time. Her employer did not offer her that benfit.
If the court were to condrue the datute as precluding any retirement benefit from quaifying as one merdy
because it was purchased with aninheritance or ather lump sum method, dl personswho could nat obtain
retirement benefits through their place of employment would be exduded from obtaining the benefits of the

2Although the failure of the bankruptcy court to specificaly address these factors might
ordinarily require remand, the parties stipulation to the facts and the virtua concession by the trustee of
the fact that Mrs. Andersen purchased the annuity “intending it to bein lieu of aretirement plan,” makes
remand unnecessary. The factsin this case are not disputed, and many of the most relevant facts are
determined from a document, the annuity contract. The Court of Appedls for the Eighth Circuit has
noted that “remand is not necessary when the evidence is documentary, the facts are undisputed, or the
record presents no genuine issue of materia fact.” Brown v. Mt. Prospect State Bank (In re Muncrief),
900 F.2d 1220 (8" Cir. 1990). Since dl of these circumstances exit in this case, remand is not
required. See Streetman v. United States (In re Russdl), 187 B.R. 287 (W.D. Ark. 1995).
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exemptionmerdy becausethey worked for avery smdl businessor could not obtain such bendfitsfor some
other reeson. A Sxty-year-old widow who never worked outsde the home might aso be deprived.
Whether there are multiple contributors should be afforded less weight in the andlyss of these fact
gtuations. Thus, the weight to be accorded these factors may vary with the speaific drcumstances

While Eilbat isingructive on the factors which a court may utilize in making the determination of
whether an annuity isin the nature of retirement benefits, the court is dso mindful of the spedific, indesd,
rather egregious, facts presented in that case. In Eilbert, the dderly debtor was confronted with alarge
persond injury judgment and, to avaid paying this judgment, utilized benfits recalved as aresult of her
hushand'sdegth to purchasean annuity. Shefredy admitted thet she purchased theannuity just beforefiling
the chapter 7 casein order to deanse her fundsthrough the bankruptcy process. 1t wasfurther undisputed
that she had full and free accessto thefunds. Accordingly, it was not adifficult task to determinethat the
contract in Eilbert was nat of the kind contemplated by the Sate Satute being utilized to daim the annuity
asexempt. Clearly, in Eilbert, the Sngle premium investment was nat akin to future earnings because the
paymentsdid not replace logt income, was not part of along term retirement strategy, and was admittedly
aprebankruptcy planning measure employed to defeet thevaid dam of acreditor. Thus, dthough Eilbert
is indructive in providing the factors for andys's its facts are so markedly ingpposteto this case that its
condusions, upon gpplying the datute to those facts, are diginguisheble.

Inlight of the undigouted factsin this case, induding the trusted!'s concession that the annuity was
purchased asardirement plan, the paymentsare onesmade under astock bonus, pengon, profit sharing,
annuity, or amilar plan or contract.”  The payments were intended to be awage subditute in the debtor's
retirement years, the debtor continues to recaive payments evenif she outlives her expected life gpan, she
has no control over the assats, and thereis no indication thet the purchase of the annuity was by virtue of
prebankruptcy planning. Indeed, many years passed betweenthe purchase of the annuity and thefiling of
this chapter 7 case.  Accordingly, under Eilbert, the debtor's right to receive payments conditutes a
retirement plan within the ambit of section 522(d)(10)(E).

B. OnAccount of lliness, Disahility, Desth, Age, or Length of Sarvice
The second issue is whether the payments are on account of the debtor's age. It is dear under
Eilbert and Huebner v. Farmers State Bank (Huebner), 986 F.2d 1222 (8" Cir.), cart. denied, 510 U.S.
900 (1993), that it isinaufficient thet the deotor be aged when the annuity is purchasad. Thet is, the fact
thet the delotor is near or a retirement age when the annuity is purchased does not cregte a presumption
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that the payments are being made on account of the debtor'sage. Rather, the date the benefit payments
areto begin should be rdated to the debtor's age, Eilbert, 162 F.3d at 527-28 (8" Cir. 1998), and the
debtor may not have accessto or contral over the timing of the annuity payments, Huebner, 986 F.2d at
1225.

The spedific andyss reguired for this prong of the determination is found in Huebner v. Farmers
State Bank (Huebner), 986 F.2d 1222 (8" Cir.), cert. denied, 510 U.S. 900 (1993). In Huebner, the
debtor purchased an annuity and expected to begin recaving payments when heturned sixty-five. At the
age of axty-four, before he began recaiving payments, however, hefiled achgpter 7 petitionin bankruptcy.
Huebner defended his daim of exemption by assarting thet Since he hed attained the age of sixty-four, and
wasthereforedigibleto reca vereirement benefits, theentittement was“ on account of” hisage. The Court
of Appedls rgected this argument, focusing heavily upon the debtor's “ unfettered discretion to receive
paymentsa any time under any of the three payment options.”  Huebner's access to and complete control
ove thetiming of the annuity payments preduded afinding that the payments under the contract were on
account of hisage.  Since the contract provided restrictions or conditions on the payment, Huebner's
contract, even though he may have intended to utilize it as an annuity, was merdy an invesment device.
Smilaly, inEilbet, the dam of exemption failed because the debtor, dready beyond the age of saventy,
sdected adate only two months after the annuity’s effective date, not one linked to her age, and she had
complete discretion to make larger withdrawas or surrender the annuity for alump sum digtribution.

Eddla Andersan'sStuationisin sharp contrast to both Huebner and Eilbert. Andersen purchesd
her annuity in 1986, thirteen yearsbeforethe bankruptcy. Shewasrequired to makeher dectionand begin
recaving payments within ten years of purchasing the annuity.® In 1991, she determined that she would
soonretireand, thus made her dection. Her annuity paymentsbeganin 1992, a thesametime sheretired.
Moreover, thetrustee concedesthet the debtor purchased thisannuity to serve*inlieu of aretirement plan.”

3The record does not disclose the reasons for this requirement. Since she was adready nearing
retirement age when she purchased the annuity, it may be that IDS placed that requirement in the
annuity. Alternatively, it may be a standard contract. In any event, ance the trustee has the burden of
proof in demongtrating that the debtor is not entitled to the exemption, we do not automatically
conclude that the requirement that she make her eection within atime certain creates a presumption
that the contract is not an annuity — any more than the fact that the debtor was nearing retirement when
she purchased the annuity creates a presumption that it was purchased “on account of” her age.
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Fndly, and determinative under Huebner, once those payments began, in 1992, she had no discretion as
to the timing or amount of the payments and had no right to access the corpus

As Huebner notes, the property Andersen is entitled to exempt is the right to receive a monthly
payment, not the corpus. Thus, the Stuaion in Huebner, in which the debtor hed not begun recaiving the
payments and yet had discretion over the timing, amount, and withdrawas, doesnot exist. Onthedate of
the filing of the bankruptcy petition, Andersen hed only aright to recave paymentsfor theterm of her life
she had no contral or discretion with regard to the payments or the fund.  More importantly, when
examining the daim of exemption in light of the purpose of the Satute, the contract was purchased
oedificaly to sarve as aretirement benfit, i.e., abenefit based on age. Cf. H.R. Rep. No. 95-595, 95"
Cong., 1* Sess. 361-62 (1977).

I V. Concluson
Eddla Andersen purchased an annuity in order to be adle to meet her basic living nesdsin her
relirement years. The annuity was intended to be a wage substitute and the debtor exercises no control
over the assets. She has only theright to recaive payments over the entire course of the remainder of her
life. The right to recaive the paymentsis a pengon plan, annuity, or Smilar plan on account of her age
which sheis entitied to daim exempt pursuant to section 522(d)(10)(E). Accordingly, thedecisonof the
bankruptcy court sustaning the trusteg's objection to exemption is reversed.
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